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CIRCULAR

Sub: Employees working on temporary, contract, casual or daily wage basis Regularisation - Instructions - issued.
Ref: 1. Note No.2661/Exp Al/is/Fin dated 04.02.2016 of Additional Chief
Secretary (Finance)
2 . The Judgment of Hon: Supreme Court dated 10.04.2006 in State of
Karnataka & Ors Vs Umadevi (3) and others.
3. The Judgment of Hon: Supreme Court in Civil Appeal No.5689-5690
of 2021 in Union of India & Ors Versus limo Devi & ANR
dated 07.10.2021.
In the light of the mandate laid down by the Apex court in State of Karnataka
Vs Uma evi (2006) 4 SCC1, directions were given as per the reference 1 st cited to
scrupulously follow the judgment of the Constitutional Bench of the Hon'ble
Supreme Court of India in respect of cases relating to regularisation of services of
temporary, contract, casual or daily wage employees.

In spite of the above directions, proposals for consideration of regularisation
of temporary, contract, casual or daily waged employees have often been received
in Goveinment which were initiated either as per court orders or representation
filed by the concerned employee or otherwise, without examining the legal
admissibility of such appointments.
(PTO)

In the "Umadevi Case", among other things, the Constitutional Bench of the
Hon'ble Supreme Court of India emphasized that if rules have been made under
Article 309 of the Constitution, then the Government can make appointments only
in accordance with the rules. If sanctioned posts are vacant, the State will take
immediate steps for filling those posts by a regular process of selection.

As per the dictum of the Hon'ble Supreme Court in the case of Umadevi
(Supra), the services of only those employees are to be regularised as a one time
measure, who are irregularly appointed and otherwise who are duly qualified
persons in terms of the statutory recruitthent rules for the post and who have
worked for 10 years or more in duly sanctioned post, but excluding those working
under cover of the orders of courts or tribunals.

The appointment of any such employee should not be illegal even if irregular.
Where the appointments are not made orcontinued against sanctioned posts or
where the persons appointed do not possessthe prescribed minimum qualifications,
the appointments will be considered to be illegal. But where the employee
possessed the prescribed qualifications and was working against sanctioned posts,
but had been selected without undergoing the process of open competitive
selection, such appointments are considered to be irregular.

The Law that has evolved so far with respect to the mandate of the decision
rendered by the Constitutional Bench of, Hon'ble Supreme Court in State of
Karnataka Vs Umadevi (2006) 4 SCC 1 and the legal principles laid down in Union
of India Vs Ilmo Devi & another in Civil Appeal No: 5689- 5690 of 2021 are as
under;
Equality of opportunity is the hallmark for public employment and it is in terms
of the Constitutional scheme only;
The State is meant to be a model emplOyer and can make appointments only in
accordance with the rules framed under Article 309 of the Constitution;
(PTO)

Any regular appointment made on a post under the State or Union without
issuing advertisement inviting applications from eligible candidates and without
holding a proper selection where all eligible candidates get a fair chance to
compete would violate the guarantee enshrined under Article 16 of the
Constitutipn;
If it is a contractual appointment, the appointment comes to an end at the end of
the contract;
The status of permanency cannot be granted when there is no post. Mere
continuance every year of seasonal work during the period when work was
available does not constitute a permanent status unless there exist a post and
regularisaion is done;
As per the settled preposition of law, the regularization can be only as per the
regularization policy declared by the State Government and nobody can claim the
regularization as a matter of right dehors the regularization policy;
Mere continuation of service by a temporary or ad hoc or daily-wage
employee, under cover of some interim orders of the court, would not confer upon
him any right to be absorbed into service, as such service would be "litigious
employment". Even temporary, ad hoc or daily-wage service for a long number of
years, let alone service for one or two years, will not entitle such employee to claim
regularisation, if he is not working against a sanctioned post. Sympathy and
sentiment cannot be grounds for passing any order of regularisation in the absence
of a legal right;
Part-time temporary employees in Government-mn institutions cannot claim
parity in salary with regular employees of the Government on the principle of equal
pay for equal work. Nor can employees in private employment, even if serving full
time, seek parity in salary with Government employees. The right to claim a
particular salary against the State must arise under a contract or under a statute;
Part-time employees are not entitled to seek regularisation as they are not
working against any sanctioned posts. There cannot be a direction for absorption,
regularisation or permanent continuance of part-time temporary employees;
(PTO)

Regularization is not and cannot be a mode of recruitment by any State within
the meaning of Article 12 of the Constitution of India or any body or authority
governed by a statutory Act or the Rules framed thereunder. Regularization,
furthermore, cannot give permanence to an employee whose services are ad hoc in
nature. The fact that some persons had been working for a long time would not
mean that they had acquired a right for regularization;
Regularization, if any already made, but not subjudice, need not be re-opened
based on this judgment, but there should be no further by-passing of the
Constitutional requirement and regularizing or making permanent, those not duly
appointed as per the Constitutional scheme;
The High Court, in exercise of the powers under Article 226 of the
constitution, also cannot direct the Government and / or the Department to
formulate a particular regularisation policy. Framing of any scheme is not the
function of the Court and it is the sole prerogative of the Government. Even the
creation and / or sanction of the posts is also the sole prerogative of the
Government and the High Court, in exercise of powers under Article 226 of the
Constitution cannot issue Mandamus and / or direct to create or sanction posts;
The regularisation policy to regularise the services of the employee working
on temporary status and/ or casual labourers is a policy decision and in judicial
review the court cannot issue Mandamus and I or issue mandatory direction to do
so;
The High Court, in exercising power under Article 226 of the Constitution
will not issue directions for regularisation, absorption or permanent continuance,
unless the employees claiming regularisation had been appointed in pursuance of a
regular recruitment in accordance with relevant rqles in an open competitive
process, against sanctioned vacant posts. The equality clause contained in Articles
14 and 16 should therefore be scrupulously followed and Courts would not issue a
direction for regularisation of services of an employee which would be violative of
the constitutional scheme. 'While something that is irregular for want of compliance
with one of the elements in the process of selection which does not go to the root of
the process, can be regularised, back door entries, appointments contrary to the
(PTO)

constitutional scheme andlor appointment of ineligible candidates cannot be
regularised.

It is also clarified that regularisation under Uma Devi judgment was only a
one time exercise.

All Departmental authorities and authorities of Public sector undertakings and
other Institutions including LSGIs under the control of State Government are here
by directed to strictly adhere to the principles to be followed in the matter of public
appointment held by the Hon'ble Supreme Court and to defend the court cases on
the basis of the settled legal principles within the limitation period failing which it
will be viewed seriously and necessary disciplinary action will be initiated as per
rules against the person responsible for the said lapse.

The copy of the judgment referred 3rd above is also attached with this circular
for reference.
RAJESH KUMAR SINGH IA 5,
Additional Chief Secretary (Finance)
To
The Accountant General (A&E), Kerala, Thiruvananthapuram
Accountant General (Audit I& II), Kerala, Thiruvananthapuram
Additional Chief Secretary/Principal Secretary/Secretary/Special Secretary!
Additional Secretary/Joint Secretary/Deputy Secretary/Under Secretary/
Joint Secretary, O/o the Chief Secretary
All Sections of Secretariat
5, All Heads of the Department
Secretary, Kerala Public Service Commission
Registrar, KeralalKochilKozhikkode/M.G/Kannur/Samskritha University
Registrar, Kerala High Court, Ernakulam
Registrar, Kerala Agricultural University, Thrissur
Registrar, Kerala Administrative Tribunal
(PTO)

Secretary, Kerala State Electricity Board
General Manager, Kertha State Road Transport Corporation
Secretary of Governor
Private Secretaries of Chief Minister and Ministers
Private Secretaries of Leader of Opposition, Speaker and Deputy Speaker
Director, Public Relations Department, Thiruvananthapuram
Treasury Director, Thiruvananthapuram
All District Treasuries/Sub Treasuries
The Nodal Officer, Finance Department (www.finance.kerala.gov.in)
Information and Public Relations (Web and New Media) Department (for
uploading in Government Website)
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REPORTABLE
IN THE SUPREME COURT F INDIA
CIVIL APPELLATE JURIS ICTION

...Appellant(s)

UNION OF INDIA & ORS.
I

Versus
...Respondent(s)

ILMO DEVI & ANRI

M.R, SHAH. 3.
Feeling aggrieved and dissaHsfied

ith the impugned judgment

and order passed by the High Court of Pu

tb & Haryana at Chandigarh

in CWP NO. 9167 of 2007 and CWP No.6

4 of 2008 by which the High

Court has mdified the judgment and

ler passed by the learned

Central Administrative Tribunal in

A. No.886/CH/2005

consequently! has directed the appellan

to revisit the whole issue,

complete the exercise to reformulate

ir regularization/absorption

policy and take a decision to sanction the

'sts in a phased manner, the

Union of India and others have preferred

present appeal.

1.

s

Il-

1

and
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, 1'

The High Court has further directed that till the exercise, as
directed above, is undertaken, the appellants shall continue the
employees in service with their current status but to those of them who
have completed 20 years as pan-time daj!y wagers shall be granted
"minimurrY" basic pay of Group V posts w.e.f. 01.04.2015 and/or the
date of completion of 20 years contractual service, whichever is later.

2.

That
_he the
res re
ondents herein are/were working as contingent paid

part-time Sweepers (Safai Karamcharies working for less than five hours
a day) in a Post Office at Sector-14, Chandigarh. That the respondents
approached the Central Administrative Tribunal being O.A.
No.886/CH/2005 seeking directions to frame a regularization/absorption
poficy for regularization of their service. Alternativ&y, a direction for
grant of temporary status wef. 19.11.1989.1The said O.A. was opposed
by the department. Written statement was filed stating that the
respondents -original applicants are contindent paid Safaiwalas working
for less than five hours and, therefore, are not entitled for temporary
status. It was further stated that there is no regular sanctioned post of
Safaiwala in that particular Post Office in Chndigarh.

2.1 An O.M. dated 1112.2006 was issued by the Ministry of
Personnel, Public Grievances & Pensions (DoPT), Government of India
by which regularization of qualified workers appointed against
2
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sanctioned posts in irregular manner was 4clared. A regularization
policy was framed considering the decision

J this Court in the case of

Secretary, State of Karnataka & Ors. Vs Umadevi (3) and Ors.,
(2006) 4 SCC 1. It provided that theynion of India, the State
Governments and their instrumentalities 5hOf Id take steps to regularize
as a one-time measure the services of uch irregularly appointed,
qualified persons, in terms of the statutory r quirement of the Rules for
the posts, who have worked for ten years r more in duly sanctioned
posts but not under cover of orders of the cixirts or of tribunals. As the
respondents - orqjf a2pflcnts were ser.ling as part-time employees
working for five hours a day and there were) no regular sanctioned posts
in the particular Post Office and so they w4re not granted the benefit of
the said O.M. dated 11.12.2006. By

judgment and order dated

17.01.2001, the learned Tribunal dispos

the said O.A. rejecting the

claim of the respondents for their

on. However, the learned

Tribunal observed that since the

need the continuous

service of Safaiwalas, they_shall adv

jfljsost to appoint_regular

Safaiwala through proper_process of

ection_positively within_three

months. The learned Tribunal also fur

directed that the respondents

herein may also be considered for st

selection after providing age

relaxation to them under the relevant

es keeping in view that they

have been working for last so many ye!

without interruption. Learned

Tribunal also observed that till then

p are at liberty to allow the

3
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respondents to continue to perform their duties with the present status
(as part-time). Learned Tribunal also bbserved that in case _aone-timQ
scheme is formulated by the Department/Government in exercise of the
directions of this Court in the case of Umadevi (supra), the respondents'
cases may also be considered for regularization, if they fulfill the
required conditions as prescribed in the said, scheme.

2.2 Feeling aggrieved and dissatisfied with the judgment and order
passed by the learned Tribunal dated 17.01.2007 passed in O.A. No.
886/CH/2005 bath, the Union of India and the respondents herein - parttime employees filed their respective writ petitions before the High Court
being CWP Nos. 9167 of'2007 and 6854 of 2008. At this stage, it is.
required to be noted that pursuant to the judgment and order passed by
the learned Tribunal, the Department/Government was required to
formulate the regularization scheme, which was not formulated and,
therefore, the contempt proceedings were initiated. By its order dated
19.05.2014, the High Court issued a notice in the contempt proceedings
C—

-

to the Secretary (Post) and directed to pla& the scheme before the
Court by 04.07.2014. In view of the ahovesaid directions dated
19,052014, the Department formulated a policy for regularization of
casual labourers considering the observations made by this Court In the
case of Umadevi (supra) and subsequent to the O.M. of DoPT dated

4
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1112.2006 (referred to hereinabove) for he welfare of the casual
labourers.

I

2.3 That by' order dated 06.08.2014, Ui High Court directed the
appellants to reconsider the claim of the r spondents as per the new
policy dated 30.06.2014. The authorities tejected the claim by order
dated 1109.2014 for the reasons that; (I) t ere are no sanctioned posts
and (ii) employees have not completed 0 years of service as on
10.04.2006 namely, the date of decision of this Court in Umadevi
(supra).

2.4

By the'impugned common judgment nd order, the High Court has

disposed of the aforesaid writ petitions with1the following directions:[22] We, thus, direct the petitioner.jauthorities to re-visit
the whole issue in its right perspectiie and complete the
exercise to re-formulate their policy dnd take a decision to
sanction the posts in phased mander within a specified
time schedule. Let such a decisiofi be taken within a
period of six months from the date qt receiving a certified
copy S this order.
[23] Till the exercise as directed abojve, is undertaken, the
respondents shall continue in serce with their current
statu~ but those of them who have dompleted 20 years as
part-time daily wagers, shall be grdnted 'minimum' basic
pay of Group 'D' post(s) wet. 1.4.2615 and/or the date of
completion of 20 years contractual service, whichever is
later.1

5589432/2021iF1N(OS)

2.5 Feeling aggrieved and dissatisfied with the impugned common
judgment and order passed by the High Court, the Union of India and
others have preferred the present appeals.!

3.

At this stage, it is required to be noted that while issuing notice in

the present appeals on 22.07.2016, this i Court passed the foflowing
order: "On hearing Mr. Ranjit Kumar, learned Solicitor
General appearing on behalf of the petitioners, we are not
inôlined to interfere with the directions of the High Court in
paragraph 23 for granting minimum basic pay to Group '0'
posts from a particular date to those who have completed
20 years of part-time daVy wage service. The petitioners
should carry out that direction.
Insofar as the directions of the High Court to re-visit
the whole issue of sanction of posts etc. and reformulation of pOlicy are concerned, there appears some
merits in the submission that the High Court should not
have interfered in policy matters,
Issue notice on the special leae petition in that
respect as well as on the application for condonation of
delay.
The direction contained in paragraph 22 of the
impugned order shall remain stayed until further orders."
4.

Ms. Madhvi Divan, learned ASG has appeared on behalf of the

appellants and Shri Rahul Gupta, learned cunsel has appeared on
behalf of the respondents.

I
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5.

Ms. Madhvj Divan, learned ASG has

submitted that

the High Court- 'has not properly appreciate

he facts that in the Post

Office where the respondents were workin'

there are no sanctioned

posts and that, the respondents were servi

as part-time contingent

Safaiwalas for five hours a day and their waç

were paid even from the

contingent fund. It is submitted that neither

O.M. dated 11.12.2006

nor the subsequent regularization policy

d 30.06.2014 shall be

applicable to the facts of the case at hand.

5.1 It is further submitted that even in the

)ugned judgment also, the

High Court has observed that the responde

were working as part-time

daily wages dweepers. It is submitted,

I

in absence of the

sanctioned posts in the Post Office where tI

respondents were working

as part-time Safaiwalas, there services cam

be regularized.

5.2

It is further submitted that the directic

issued by the High Court

to sanction the posts can be said to be a pc

decision, and, therefore,

the High Court is not justified in issuing the Mandamus and/or direction
to create and sanction the posts. It is subrr ted that the High Court has
not properly appreciated the facts that eve the O.M. dated 11.12.2006.
and subsequent regularization policy dated 30.062014 were absolutely
in consohance with the decision of this C irt in the case of Iimadevi
(supra). It is submitted that in the case of L

(supra) it has been

5589432/202Vf1N(OS)

specifically observed that the High Court, in exercise or jui'isdiction under
Article 226 of the Constitution of India, should not ordinarily issue
direction for absorption, regularization or permanent continuance unless
the rectuitment was itself done regularly and in terms of constitutional
scheme.
p_

5.3 It is submitted that as per the dictUm of this Court in the case of
Umadevi (supra), the services of only. those employees are to be
regularized as a one-time measure, who are irregularly appointed and
otherwise who are duly qualified persons in terms of the statutory
requirement rules for the post and who have worked for 10 years or
more in duly sanctioned posts but not under cover of the orders of courts
or tribunals. It is submitted that, thereafter, the Department came out
with the regularization policy dated 3006.2014. It is submitted that even
the High Court has also in the impugned judgment observed that there
are no sanctioned posts in the office where the respondents were
working. It is submitted further that the High Court has directed to create
and sanction the posts, which is beyond the jurisdiction of the High Court
in exercise of power under Article 226 of the Constitution.

5.4 It is further submitted that the High Court has not taken note of the
Recruitment Rules. 2002, which were replaced by 2010 Rules, however,
the same shall not be applicable to the Postai Department as specifically
8
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mentioned in the said rules. It is further su mitted that even the High
Court has observed that it is no doubt truëthat apart-time employee
cénnot seek p&rity with full-time worker but lespite the same the High
Court has observed that whatever benefits, luthorities decide to cqpfer
on the full-timers, the same can be extende to part-timers as well, of
course, on such additional and stringentcon1itions like double the length
of contingent service and/or other reasonabl and fair conditions which
the authorities may deem fit.

It is sudmitted that the aforesaid

observations are also beyond the scope a d arubit of exercise of the
power under Article 226 of the Constitution.

5.5

It is further submitted that even the Hih Court has also materially

erred in observing that though the respondLnts are working for four to
five hours as part-time daily wagers, they m st have worked for full day.
It is submitted that aforesaid is absolutely without any basis and the
same is not supported by any evidence. It is further submitted that even
the observations made by the High Court3 paragraph 9 that it is true
that these employees are working on "part-ime basis only', the ground
realities of which a Court can take judicial ncitice, leave no room to doubt
that once the' respondents come to thei respective work place to
perform duties, may be for four to five Ii

it is nearly impossible for

them to secure another job for the rest of

day. It is submitted that the

aforesaid observation is on surmises

conjunctures only. It is

9
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submitted that the entire observations made in paragraph 9, thus, are on
surmises and conjunctures, which has no factual basis at all.

5.6 Ms. Madhvi Divan, learned ASG has relied upon the decisions of
this Court in the cases of Union of India and Ors. Vs. A.S. Pillaj and
Ors., (2010) 13 SCC 448; State of Rajasthan and Ors. Vs. Daya Lal
and Ors., (2011) 2 SCC 429 and Secretary, Ministry of
Communications and Ors. Vs. Sakkubaj and Anr. (1997) 11 SCC 224
in support of her submission that services of a part-time worker working
on the, post of a fufl-time worker cannot be regularized. She has also
relied upon the decision of this Court in the cases of Dr. Ashwani
Kumar Vs. Union of India and Arir,, (2020) 13 SCC 581; State of
KarnataJca and Anr. Vs. Dr. Praveen Bhai Thogadia, (2004) 4 SCC
684; Anuradha Bhasin Vs. Union of India and Ors., (2020) 3 SCC
637; Oil and Natural Gas Corporation Vs. Krishan Gopal & Ors.,
(2020) SCC Online Sc 150; State of Maharashtra & Anr. Vs. R.S.
Bhonde & Ors., (2005) 6 SCC 751 in support of her submission that in
judicial review, a Court has no right to direct the Government to review
the policy of appointment; in judicial review the Court cannot interfere in
the administrative matters and that in the absence of a regular
sanctioned post, the Court cannot direct to create one.

10
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6.

Present 'appeals are opposed by Sri Rahul Gupta, learned

counsel appearing on behalf of the responddnts. It is subthitted that by
the impugned judgment and order the High Lurt has decided as many
as nine petitions, however, two out of nine ire being challenged before
this Court. it is submitted, therefore, that q1 other seven writ pdtitions,
the Union of India has accepted the verdict and it has become final as
the same have not been challenged. It is further submitted that while
issuing nbticd in the present appeals on 22 07.2016, this Hon'ble Court
made it clear that it was not inclined to interfere with the directions of the
High Court in paragraph 23 of the judgment and, therefore, the scope of
present case'now confines to the directions contained in paragraph 22 of
the impugned judgment. It is submitted t at in the present case, the
respondent No.1 - limo bevi, who was woing continuously since 1982
as a sweeper has already attained the agb of retirement and the other
respondent Babli, who was working coiltinuously since 1991 as a
sweeper is qf around 53 years of age and, therefore, this Court may not
interfere with the impugned judgment and order passed by the High
Court and the present appeals be dismiss d keeping the question of law
open.

6.1 On merits, Shri Gupta, learned

has relied upon the

decision of this Court in the case of Um

(supra) and in the case of

11
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Mineral Exploration Corpn. Employees' Union Vs. Mineral
Exploration Corpn. Ltd. and Anr., (2006) 6 SCC 310.

Heard the learned counsel for the respective parties at length.

At the outset, it is required to be noted that the respondentsoriginal applicants were working as contingent paid part-time sweepers
(Safai Karamcharies working for less tt1an five hours a day) in a Post
Office at Chandigarh. It is not in dispute and cannot be disputed that
there are no sanctioned posts of Safaiwálas in the Post Office in which
the respondents were working. There is no documentary evidence on
record to establish and prove that the respondents were working
continuously. Even otherwise as observed hereinabove they were
working as contingent paid part-time sweepers. Even it is not the case
on behalf of the respondents that their appointment was done after
following due proceduie of selection and to that extent, it cannot be said
that their appointments were irregular. As such in the absence of any
sanctioned posts in the Post Office in which the respondents were
working, there was no question of appointing the respondents after
following due procedure. In light of the above, the directions issued by
the High Court in the impugned judgmeni and order are required to be
co nsid e red.

-

12
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8.1 In the present case, pursuant to the a der passed by the learned
Tribunal and the order passed in the 9ontemlt proceedings the
appellants came out with a regularization pLhcy dated 30.06.2014. In
the said regularization policy, ithas been proyided as under:'(i) Rgularization of all the Casul Labourers who
have been irregularly appointbd, but are duly
qualified persons in terms of stAtutory requirement
rules for the post and was engaged against a
sanctioned post, shall be done i they have worked
for 10 years or more but notqnder the covers of
orders of courts or tribunals bs on the date of
I-Ion'ble Apex Courts ibic judgment i.e.,
10.04.2006.
A temporary contractual, casjial or daily wage
worker shall not have a legaf right to be made
permanent unless he/she fulfilllithout
he above criteria.
A Casual Labourer engaged
rollowing the
due process or the rules relatind to appointment and
does not meet the above citeria shall not be
considered for the absorp ion, regularization,
permanency in the Department.)
If a Casual Labourer was enghged in infraction of
the rules or if his engagen,ent(is in violation of the
provisions of the Constitutidn, the said illegal
engagement shall not be reGularized."
8.2 The aforesaid regularizatior, policy as been framed considering
the decision of this Court in the case of timadevi (supra). That
thereafter pursuant to the interim order pssed by the High Court dated
0608.2014 the appellant authorities rconsidered the claim of the
13
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respondents herein as per the regularization policy dated 30.06.2014
and the same came to be rejected vide communication dated
11.09.2014 mainly on the ground that there are no sanctioned posts and
the employees have not completed ten years of service as on
10.04,2006,

8.3 By the impugned judgment andordér, the High Court has directed
to reformulate the regularization policy and to take a decision to sanction
the post in a phased manner. While issuing the aforesaid directions, the
High Court made certain observations relevant observations, which are
necessary for the purpose of present appeais are as under:'[8] The respondents in all these cases have worked for
more than 10 to 20 years as contingent employees
and some of them (like in the lead case) have
served for about 30 years. A few of them are
obviously nearing retirement age as prescribed
under the Central/state Service Aules.
(9]

It/s true that these employees are working on oarttime basis' only. The ground realities of which a
Court can take judicial notice, leave no room to
doubt that once the respondents come to their
respective work place to perform duties may be for
4 to 5 hours, it is nearly impossible for them to
secure another job for the rest of the day. The
petitioner-authorities cannot be oblivious of the fact
that where supply of manual labour is more than the
demand, the market forces won't permit the privaterespondents to have the choice of getting another
and alternative employment for theremainder of the
day after they are relieved of their duties by the
postal authorities.

14
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[1.2] It is go doubt true that a 'oart-time employee cannot
seek. parity with a 'full time' wdrker but then the
petitioner-authorities can also dr&w no mileage out
of their undue favour shown I, those who are
engaged for 7 to 8 hours and ttal neglect of the
others who are 'part-time due! to 4 to 5 hours
engagement. It appears to us th whatever benefits
authorities decide to confer on Ithe full-timers, the
same can be extended to part timers as well, of
course, on such additional and tringent conditions
like double the length of contin ent service and/or
other reasonable and fair co ditions which the
authorities may deem fit.
(131 While we refrain from suggestin any policy module
as such an exercise falls withirf the domain of the
Executive only, the authorities othght to be cautioned
that the policy, so framed, mjst reflect the due
application of mind as well s their conscious
decision to reject or accept the 411aim of any class or
category of contractual employes.
E5I Be that as it may, now the DepaFtment of Postal and
Ministry of Communication anti I.T. has issued a
policy circular dated 30.062014 for the welfare of
casual labourers. The above-stIted policy is said to
have been issued in compliate to the directions
issued in Uma Devi's case supra). The salient
feature of the aforesaid policy are to the following
effect.
Regularization of ll the casual
Labourers, who J have been
irregularly appointeb, but are duly
qualified personsj in terms of
statutory recruitmeht rules for the
post and was engged against a
sanctioned post, shaD be done if
they worked for 1O years or more
but not under the covers of orders
of courts or tribt4als as on the
date of Hon'ble Aex Courts ibid
judgment
i.e.
10.04.2006
(Secretary State of Karnataka and
others versus Lima Devi and
15
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others in Civil Appeal No.35953612/1999).
(ü) A Temporary, Contractual, Casual
or Daily wage worker shall not
have a legal right to be made
permanent unless he/she fulfills
the above criteria.
(Hi) A casual Labourer engaged
without following the due process
or the rules relating to
appointment and does not meet
the above criteria shall not be
considered for their absorption,
regularizatJon, permanency in the
Department.
(iv) If a casual Labourer was engaged
in Infraction of the rules or if his
engagement is in violation of the
provision of the Constitution, the
said illegal engagement shall not
be
regularized..'(emphasjs
applied)
[18] We have given our thoughtful consideration to both
the reasons assigned by the petitioner-authorities,
who have further stated that as of now, fresh
engagements on contingent or daily wage basis
have been completely stopped. (that is 501 it can
be safely inferred that only a small group of daily
wage part-time employees engaged before
10.04.2006 are still working. If their eligibility of 10
years daily wage service is determined in the year
2014-15 on the basis of cut off date of 10.04.2006,
such a policy would be an exercise in futility. The
petitioners themselves have taken more than B
years in giving effect to one of the directions in Uma
Devi's case (supra), hence, they cannot reject the
claim of daily-wage employees with an ante-date
cut off date as the compliance of such an eligibility
condition is neatly impossible. This' would render
the policy totafly ineffective and a brutum fulmen
without percolating even a drop of benefit to those
for whom it has been formulated.
16
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[20] Surely, the respondents cani4t be made regular in
the absence of sanctioned pdsts'but then what is
the public purpose sought to (be achieved through
the policy dated 30.06.2014, The Executive who
has authored the policy
is als competent to create
or sanction the posts. Depe ding upon the total
expenditure now being incurr d on the retention of
respondents, we have no rea on to doubt that the
petitioners can rationalize heir resources and
sanction some regular posts 9very year so that the
respondents can be adjusted on regular basis
without any unbearable additibnai financial burden
on the Department but betore they
leave the
deparn
on attaining the
of superannuation.
[21] The petitioners might hAve incurred huge
expenditure in defending multiple litigation initiated
by contractual employees who are now a
dim inishing cadre. This is for e petitioners to take
a pra9matic view and divert this unproductive
expenditure towards sanctioAing the posts in a
phased manner for adjusting t e respondents."
8.4 The observatios made in paragr ph 9 are on surmises and
conjunctures Even the observations ade that they have worked
Cofltinuously and for the whole day are iso without any basis and for
which there is no supporting evidence n any case the fact remains
that the r
espondentsserved as Parttirne employees and were
conting
ent paid staff. As observed aboveIthere are no sanctioned posts
in the Post Office in which the responcjent were working therefore the
directions issued by the High Court in the impugned judgment and order
are not permissible in the judicial revjw under Article 226 of the
Constij01, The High Court cannot in /exercise of the power under
Article 226, issue a Mandamus to direct Erie Department to sanction and
17
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create the posts. The High Court in exercise of the powers under Article
226 of the Constitution, also cannot direct the Government and/or the
Department to formulate a particular regularization policy. Framing of
any scheme is no function of the Court and is the sole prerogative of the
Government. Even the creation and/or sanction of the posts is also the
sole prerogative of the Government and the High Court, in exercise of
the power under Article 226 of the Constitution, cannot issue Mandamus
and/or direct to create and sanction the posts.

8.5 Even the regularization policy to regularize the services of the
employees working on temporary status and/or casual labourers is a
policy decision and in judicial review the Court cannot issue Mandamus
and/or issue mandatory directions to do so. In the case of R.S. Bhonde
and Ors. (supra), it is observed and held bythis Court that the status of
permanency cannot be granted when there is no post. It is further
observed that mere continuance every year of seasonal work during the
period when work was available does not constitute a permanent status
unless there exists a post and regularization is done.

8.6 In the case of Daya Lal & Ors. (supra) in paragraph 12, it is
observed and held as under:"12. We may at the outset refer to the following wellsettled principles relating to regularisation and parity in
pay, relevant in the context of these appeals:
is
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(,) The High Cotiris, in exercising power
under Article 226 of ihe Constitution will not
issue directions for irdgularisation, absorption
or permanent coiritinuance, unless the
employees claiming éegufarisation had been
appointed in pur ;&ance of a regular
recruitment in accorcthnce with relevant rules
in an open compE titive process against
sanctioned vacant PCists. The equaHty clause
Contained in Articles 14 and 16 should be
scrupulously followed and Courts should not
issue a direction for r gularisation of services
of an employee Whi h would be violative of
the constitutional Sc ieme. While something
that is irregular for iant of compliance with
one of the eleme Its in the process of
selection which does not go to the root of the
process, can be
gularised, back door
entries, appointme ts contrary to the
constitutional schern andlor appointment of
ineligible candidates 6 nnot be regularised.

(a) Mere con;
temporary or ad h
under cover of s
court, would not c
be absorbed into
would be 'litigi
temporary, ad hoc
long number of ye
or two years, will n
claim regularisatic
against a sanctio
sentiment cannot t
order of regularis
legal right.
(iii) Even where
regularisatjon with
scheme providing
a specified riumbE
continuing in emp
date), it is not po
appointed subsequ

ation of service by a
jar daily-wage employee,
ie interim orders of the
er upon him any right to
;en'ice, as such service
s employrnenr. Even
daily-wage service for a
let alone service for one
entitle such employee to
if he is not working
d POSE. Sympathy and
grounds for passing any
n in the absence of a

scheme is formulated for
cut-off date (that is a
it persons who had put in
of years of service and
pment as on the cut-off
ble to others who were
it to the cut-off date, to
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claim or contend that the scheme should be
applied to them by extending the cut-off date
or seek a direction for framing of fresh
schenies providing for successive cut-off
dates.
Part-time employees are not entitled to
seek reguiarisation as they are not working
against any sanctioned posts. There cannot
be a direction for absorption, régularisation or
permanent continuance of part-time temporary
employees.
Part-time temporary employees in
government-run institutions cannot claim
parity in salary with regular employees of the
Government on the principle of equal pay for
equal work. Nor can employees in private
employment, even if serving full time, seek
parity in salary with government employees.
The right to claim a particular salary against
the State must arise under a contract or under
a statute.
[See State of Karnataka V. Umadevi (3)1(2006) 4 SCC
11, M. Raja v. CEERI Educational Society 1(2006) 12 SCC
636), S.C. Chandra v. State of Jharkhand [(2007) 8 SCC
279], Kurukshetra Central Coop. Bank Ltd. V. Mehar
680]
and Official
15
SCC
chand [( 2007)
[(2008)10
SCC1
1.]
Liquidator v. Oayanand

8.7 Thus, as per the law laid down by this Court in the aforesaid
decisions part-time employees are not entitled to seek regularization as
they are not working against any sanctioned post and there cannot be
any permanent continuance of part-time temporary employees as held,
Part-time temporary employees in a Government run institution cannot
claim parity in salary with regular employees of the Government on the
principle of equal pay for equal work.
20
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8.8 Applying the law laid down by this co rt in the aforesaid decisions,
the directions issued by the High Court in he impugned judgment and
order, more ' particularly, directions in

ragraphs 22 and 23 are

unsustainaoih and beyond the power of if e judicial review of the High
Court in exercise of the power under Art cle 226 of the Constitution.
Even otherwise, it is required to be noted hat in the present case, the
Union of lndk/Department subsequently c me out with a regularization
policy dated 30062014 which is absolute in consonance with the law
laid down by this Court in the case of Umd levi (supra), which does not
appty to the 'part-time workers who do not /ork on the sanctioned post.
As per the gettled preposition of law, the gularization can be only as
per the regularization policy declared by the State/Government and
nobody can' claim the regularizatior, as

matter of right dehors the

regularizatich policy. Therefore, in absende of any sanctioned post and
considering the fact that the respondentsjw re serving as a contingent
paid part-time Safai Karamcharies evdn otherwise, they were not
entitled for the benefit of regularization i/nc at the regularization policy
dated 30.06.2014.
8.9

Though, we are of the opinioh that

the direction contained in

paragraph 23 for granting minimum bash pay of Group '0' posts from a
particular date to those, who have compl

I 20 years of part-time daily

wage seMe also is unsustainable as

pan-time wagers, who are
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working for four to five hours a day and cannot claim the parity with other
Group 'D' posts, However, in view of the order passed by this Court
dated 22.07.2016 while issuing notice in the present appeals, we are not
quashing and setting aside the directions contained in paragraph 23 in
the impugned judgment and order so far as the respondents' employees
are concerned.

9.

In view of the above and for the reasons stated above, both the

appeals succeed. The impugned judgment and order passed by the
High Court and, more particularly, the directions contained in paragraphs
22 and 23 in the impugned judgment and order are hereby quashed and
set aside. However, it is observed that quhshing and setting aside the
directions issued in terms of paragraph 23 in the impugned judgment
and order shall not affect the case of the respondents and they shall be
entitled to the reliefs as per paragraph 23 ofthe impugned judgment and
order passed by the High Court.
With these observations, both the appeals are allowed and in the
facts and circumstances of the case, there shall be no order as to costs.

3.
[M.R. SHAH]

NEW DELHI;
OCTOBER 07, 2021.

[AS. BOPANNA]
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